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Chacun est libre de contracter ou de ne pas contracter, de choisir son cocontractant et de

déterminer le contenu et la forme du contrat dans les limites fixées par la loi. La liberté
contractuelle ne permet pas de déroger aux régles qui intéressent I'ordre public
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\. principe de réparation intégrale du préjudice
. “le propre de la responsabilité civile est de rétablir aussi exactement possible 1’équilibre

détruit par le dommage et de replacer la victime dans la situation ou elle se serait trouvée si
I’acte dommageable n’avait pas eu lieu.” Cass. Civ. 2e, 23 november 1966
v. 25 january 2017, n 15-16060
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Abstract

Most civil law and civil liability regimes emphasize the principle of balance
between loss and the amount of damages awarded to the injured party. The
principle of compensation in French law is without exception and has a
similar application in the field of contracts and civil liability. In Iranian law,
as we will see, this principle is questionable and it is better to call it the
principle of balance between loss and compensation. This principle seems to
be ineffective, especially with regard to unfair terms in consumer contracts.
Under French law, these terms are prohibited in consumer contracts, where
one party is a professional and the other party is a consumer. The forbidden
term is removed from the contract, the rest of which remains valid. In Iranian
law, the claim of invalidity is not documented in any laws and the existing
enforcement sunctions does not have the necessary deterrent to prevent the
losses. This study shows that in both legal systems, consumer protection
laws do not effectively prevent contractual unfair terms, because the
principle of full balance between loss and compensation does not create
sufficient and effective incentives for the parties. Therefore, it is necessary to
consider punitive damages in both legal systems as an effective incentive to
avoid Lucrative faults. Consumer contracts - Punitive damages — Lucrative
faults - Unfair terms.

Keywords: Consumer contracts, Punitive damages, Lucrative faults, Unfair
terms.
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