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\. Designated-Time Settlement Systems
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\. Transfer orders and netting shall be legally enforceable and, even in the event of insolvency

proceedings against a participant, shall be binding on third parties, provided that transfer
orders were entered into a system before the moment of opening of such insolvency
proceedings as defined in Article 6(1).

Where, exceptionally, transfer orders are entered into a system after the moment of opening of
insolvency proceedings and are carried out on the day of opening of such proceedings, they
shall be legally enforceable and binding on third parties only if, after the time of settlement,
the settlement agent, the central counterparty or the clearing house can prove that they were
not aware, nor should have been aware, of the opening of such proceedings.

v. For the purpose of this Directive, the moment of opening of insolvency proceedings shall

be the moment when the relevant judicial or administrative authority handed down its
decision.


https://dorl.net/dor/20.1001.1.22516751.1400.25.3.4.3
https://clr.modares.ac.ir/article-20-51945-fa.html

[ Downloaded from clr.modares.ac.ir on 2025-01-28 ]

[ DOR: 20.1001.1.22516751.1400.25.3.4.3 ]

"'XMJJJ""/J;U"JLJ/;U Oy (Kan 4 00/; C.oj.{'.q.wn

B Galanl s o s alasl sl adlis alhal call 5 Liel Gaansd ¥
el Al Gk S S 5 o e o
ey plysol LIS Cua ST 48 W e Gl lses Oal b sl ysea L
ol (SEu&i 5 ol 3 g s 5 i allss Ho ssly da g JUEBI ol sl el
Sogea o3 e melu suell i 5o b i O sas 2l oo cnles Col LI
09 sals @alo s ol st LT T s s gdle Sl calayy b S (S80S
Sl S pamd Oled O puy (fa sine sad 4 el sen Wl o cdla,y pl S
S Gare Glo o3 sl (o sad Ho Lals 4 4ndd (pl sl el (KBS
o oAl (55 0 s 5o S gt o aladl 555 58 VE el Ho 5 a6 L
pllss oyl et (S5 adlel B U8 cal ol sies € 50 Sda gl
s oal sl (waiting queue) sl i o 38 S8 Jalas Lol sus
2ol Bois L9 S¥lp Gl faly (e (A olEiel 4 U8 e Fae (g
380 09 S Wlas oo Aalasn alysies 4 Y sule ¥ouy S ) WS o) el
Dl (Sied, 5 olS 5 posd 5 guy Lol sud aladl (SuSa 55 ol 5 g g b
Shsiews adigism 5 See SPB alel ) Hsbie o ds (ol Lol sud sl
OF 5 Ml alial 5 Cijh (S1uSay aMel ol Sled alals o oS Al
Joall) sius 0 ol L alad) dlo s se allss (sla, 51l 5 WS oS58 b s
Gk ol oS cdlip allad 5o SIS oS e (Jle ol sie 4 ol sud g5
500 AW el 50 Mo oS (S8 5 oSa 5 gaen S uy o) 8055 Sl
T e58s 3 AT s diad ol 3 Gu ol oSas ol sadiols 6,
Gy ok oS (pa 58 5o ol Giaas AL 80 S ol (553 Gl Sl s

\a


https://dorl.net/dor/20.1001.1.22516751.1400.25.3.4.3
https://clr.modares.ac.ir/article-20-51945-fa.html

[ Downloaded from clr.modares.ac.ir on 2025-01-28 ]

[ DOR: 20.1001.1.22516751.1400.25.3.4.3 ]

£‘1—Mu.a.,4/”r‘"¢l,:/r‘ajl¢.:/fo aj_;;/’f"j'gé/‘;é-b'dji’-dhﬂjj:

Devos, 2006, ) wib su,S 0le |y S0, ol st wsd (S8uSa, g 5 G
(p.24

o boacli e lte (BB g (2l Jaall s s ¥eale ¥ i sl
Sls 5 pgd dbal 51 8 salaie oYalie o Laulsyl 8 sal alie jo WS oo
Vosd ped S Gad SV e 4 sake ((Sua

Jlos eobe Gl s 51 Lol wulad] sae la)sdS o ST hiu s S Bas
ol K59 LBT ol Lo day JESI ol i el 3 coles ol sud
sobe al (a8l oo aimls sud 450 (QrOSS) L (NET) sl s ol siews Cpl 8l &
L Jle 50 bole 1) Crare (Sl 8550 mae DA o s alasl (sla 4 g el )
L Ssia sla allss 5o aS gusl e 50 (S8t ol 5 g oo 5 s (o 3 Ghw
(S Sitio 0550 b 3855 690 aiilas L3l cpslie il (Sieidy s acl 8 sl yal
Devos, 2006, ) oS oo culan ipd oo (A5 Jbb llite JED olaga 5 a3,
P25

olagad 5 Boia » (Saldns ol S (olso) Jeadlysiwa Vossls o go 4
poxd dhial 31 U8 el als 5o o oSolie ) 36 S eaiS oSl
ael s S 31 o b usS (A WV sule saaTules olEe8 31 ol (San
JBT (Siulay oSa T casets €l (S8 y il (A 59 ssage
aSa LBT Gie el sueli Gulaly wgd (oo Brwle o Cilae o il ol 5368
satie 555 0 LY celu el oSas 4 o7 adlel dial ) L5 4 S3uSt
5 ol gola (S aSa Hae Gy alaels celis gl O Sb sl ¢l

v. No law, regulation, rule or practice on the setting aside of contracts and transactions
concluded before the moment of opening of insolvency proceedings, as defined in Article 6(1)
shall lead to unwinding of a netting.
v. Insolvency proceedings shall not have retroactive effects on the rights and obligations of a
participant arising from, or in connection with, its participation in a system earlier than the
moment of opening of such proceedings as defined in Article 6(1).
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v . DIRECTIVE 2014/59/EU OF THE EUROPEAN PARLIAMENT AND OF THE

COUNCIL of 15 May 2014, establishing a framework for the recovery and resolution of
credit institutions and investment firms and amending Council Directive 82/891/EEC, and
Directives 2001/24/EC, 2002/47/EC, 2004/25/EC, 2005/56/EC, 2007/36/EC, 2011/35/EU,
2012/30/EU and 2013/36/EU, and Regulations (EU) No 1093/2010 and (EU) No 648/2012, of
the European Parliament and of the Council
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Abstract

Proper functioning of payment systems mainly requires a legislative support
by establishment a strong and cohesive legal framework. One of the
important factors in the efficiency of these systems is the management of
legal risks, i.e. losses due to unexpected or uncertain implementation of a
law. In international payment systems, due to the presence of foreign
elements, the possibility of conflict of laws that governing these systems is
very likely, and among these, conflict of bankruptcy laws in case of
bankruptcy of one of parties, is inevitable.

Analytically-Descriptive in manner and by comparative studies, the present
research discusses various approaches of different legal systems in resolving
conflicts between bankruptcy laws and jurisdictional competences and also
considers the effects of these laws on proper functioning of payment
systems, especially those related to the principle of irrevocability of
performed payment orders and the principle of certainty and finality of
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settlement. According to the results of this study, precedence of the law
governing payment and settlement systems to bankruptcy law, establishment
of substantive statutes in support of payment systems so that the validity of
performed payment orders and settlements which had been taken place
before the commencement of insolvency proceedings and also the validity of
payment orders those, without awareness of bankruptcy order, are taken
place after opening of insolvency proceedings, would be maintained by
eliminating of provisions regarding the retroactivity effect of bankruptcy
judgments and also eliminating of any zero hour rule in relation to payment
systems; are among the most important ways to prevent the adverse effects
of bankruptcy law on proper functioning of payment systems as well as to
reduce legal risks of such systems.
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